











37-66-102. Compact to be ratified.-- Said compact shall not
become binding or operative unless and until the same has been

ratified by the legislature of each
consented to by the congress of the
of the state of Colorado shall give
said compact to the governor of the
governor of the state of Texas, and

of the signatory states and
United States, and the governor
notice of the approval of

state of New Mexico, to the

to the president of the

United States, in conformity with article XVII of said compact.
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APPENDIX E

RECLAMATION PROJECT AUTHORIZATION ACT OF 1972

PUBLIC LAW 92-514; 86 STAT. 964

{s. 520)

An Act to authorize the Secretary of the Interior to construct, operate,
and maintain various Federal reclamation projects, and for other
purposes.

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, That:
This Act shall be known as the Reclamation Project Authorization

Act of 1972. .

TITLE I
CLOSED BASIN DIVISION, SAN LUIS VALLEY PROJECT, COLORADO
Sec. 101. The Secretary of the Interior is authorized to construct,
operate, and maintain the closed basin division, San Luis Valley
project, Colorado, including channel rectification of the Rio Grande

1128 )



E-2

Oct. 20 RECLABKATION PROJECT P.L. 92-514

between the uppermost point of discharge into the river of waters
salvaged by the project, and the Colorado-New Mexico State line, so
as to provide for the carriage of water so salvaged without flooding
of surrounding lands, to minimize losses of waters through evapora-
tion, transpiration, and seepage, and to provide a conduit for the
reception of waters salvaged by drainage projects undertaken in the
San Luis Valley below Alamosa, Colorado, in accordance with the
Federal reclamation laws (Act of June 17, 1902, 32 Stat. 338, and
Acts amendatory thereof or supplementary thereto), and as otherwise
provided in this Act, for the principal purposes of salvaging, reg-
ulating, and furnishing water from the closed basin area of Colorado;
transporting such water into the Rio Grande; making water avail-
able for fulfilling the United States obligation to the United States
of Mexico in accordance with the treaty dated May 21, 1506 (34 Stat.
2953); furnishing irrigation water, industrial water, and municipal
water supplics to water deficient areas of Colorado, New Mexico, and
Texas through direct diversion and exchange of water; establishing
the Mishak National Wildlife Refuge and furnishing a water supply
for the operation of the Mishak National Wildlife Refuge and the
Alamosa National Wildlife Refuge and for conservation and develop-
ment of cther fish and wildiife resources; providing outdoor recrea-
tional opportunities; augmenting the flow of the Rio Grande; and
other useful purposes, in substantial accordance with the engineering
plans set out in the report of the Secretary of the Interior on this
project: Provided, That no wells of the project, other than observa-
tion wells, shall be permitted Lo penetrate the aquiclude, or first con-
fining clay layer.

(b) Construction of the project may be undertaken in such units or
slages as in the delermination of the Secretary will best serve project
requirements and meel water needs: Provided, That construction of
each of the successive units or stages after stage 1 of said project
shall be undertaken only with the consent of the Colorado Water Con-
servation Board and the Rio Grande Water Conservation District
of the State of Colorado.

(c) The closed basin division, San Luis Valley project, Colorado,
shall be operated in such manner that the delivery of water to the
river and return flows of water will not cause the Rio Grande sys-
tem to be in vielation of water quality standards promulgated pur-
suant to the Water Quality Act of 1965 (79 Stat. 903).

See. 102. (a) Prior to commencement of construction of any part
of the project, except channel rectification, there shall be incorpor-
ated into the project plans a control system of observation wells,
which shall be designed to provide positive identification of any
fluctuations in the water table of the arca surrounding the project at-
tributable to operalion of the project or any part thereof. Such con-
trol system, or so much thereof as is necessary to provide such posi-
tive identification with respeet to any stage of the project, shall be
installed concurrently with such stage of the project.

(b) The Sccretary shall eperate project facilities in a manner that
will not cause the water table available for any irrigation or domestic
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wells in existence prior to the construction of the project to drop
rmore than two feet and in a manner that will not cause reduction oy
artesian f{lows in existence prior to the construction of the project.

See. 103, There is hereby established an operating committe,
consisting of one membaor appointed by the Sceretary, one member
appointed by the Colorvado Water Conscrvation Board, and one mer-
ber appeinted by the Rin Grande Water Conservation Distriet, which
is anthorizad to defermine from time to time whether the require-
ments of section 102 of this Act are being complied with., The com-
mittee shall inform the Secretary if the cperation of the project fails
to meet the requirements of section 102 or adversely affects the bhepe.
ficial use of water in the Rio Grande Basin in Colorado as defined in
articie I(¢) of the Ris Grande compact (53 Stat. 785). Upon receipt
of such information the Secretary shall modify, curtail, or suspend
operation of the preject to the extent necessary to comply with such
requirements or eliminate such adverse effect.

Sec. 104, (a) Except as hereinafter provided, project costs shall
be nonreinmbursable.

(b) After the project or any phase thereof has been constructed
and is operational, the Secretary shall make water available in the
following listed order of priority:

(1) To assist in making the annual delivery of water at the gaging
station on the Rio Grande near Lobatos, Colorado, as required by
article IlI of the Rio Grande compact: Provided, That the total
amount of water delivered for this purpose shall not exceed an aggre-
gate of six hundred thousand acre-feet for any period of ten consecu-
tive years reckoned in continuing pregressive series beginning with
the first day of January next succeeding the year in which the Secre-
tary determined that the project authorized by this Act is opera-
tional,

(2) To maintain the Alamosa National Wildlife Refuge and the
Mishak National Wildlife Refuge: Provided, That the amount of
water delivered to the Alamosa National Wildlife Refuge shall not
exceed five thousand three hundred acre-fect annually, and the water
delivered to the Mishak National Wildlife Refugo shall not exceed
twelve thousand five hundred acre-feet annually.

(3) To apply {0 the reduction and elimination of any accumulated
defieit in deliveries by Colorado as is determined to exist by the Rio
Grande Compact Commission under article VI of the Rio Grande
compact at the end of the compact water years in which the Secretary
first determines the project to be operational.

(4) For irrigation or other beneficial uses in Colorado: Provided,
That no water shall be delivered until agreements between the United
States i watler users in Colorado, or the Rio Grande Water Con-
servation District acting for them, have been cxccuted providing for
the repayment of such costs as in the opinion of the Secretary are
appropriate and within the ability of the users to pay.

Sec. 105. Construction of the project shall not be started until the
State of Colorado agrees that it will, as its participation in the
project, convey to the United States easements and rights-of-way
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over lands owned by the State that are needed for wells, channels,
laterals, and wildlife refuge areas, as identified in the project plan.
Acquisition of privately owned land shall, where possible and con-
sistent with the development of the project, be restricted to ease-
ments and rights-of-way in order to minimize the removal of land
from local tax rolls.

Sec. 106. Conservation and development of the fish and wildlife
resources and the enhancement of recreation opportunities in connec-
tion with the closed basin division of the San Luis Valley project
works authorized by this Act shall be accordance with the provisions
of the Federal Water Project Recreation Act (70 Stat. 213).

See. 107. The Secretary is authorized to transfer to the State of
Colorado or to any qualified agency or political subdivision of the
State, or to a waler users’ organization, responsibility for the care,
operation, and maintenance of the project works, or any part thereof.
The agency or organization assuming such obligation shall obligate
itself to operate the project works in accordance with regulations pre-
scribed by the Secretary.

Sec. 108. Nothing contained in this Act shall be construed to ab-
rogate, amend, modify, or be in conflict with any provisions of the
Rio Grande compact; or to shift any legal burden of delivery from
the Rio Grande or the Conecjos River to the closed basin.

See 108 There is herebv authorized to be appropriated for con-
struction of the closed basin division of the San Luis Valley project
the sum of $18,246,006 (April 1972 prices), plus or minus such
amounts, If any, as may be justified by reason of ordinary fluctua-
tion in construction costs as indicated by engincering cost indexes
applicable to the types of construction involved herein, and such addi-
tional sums as may be required for operation and maintecance of the
project.
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Water Conservation and Water Conservancy Districts

Rio Grande Water Conservation District
Mr. Franklin Eddy, Manager
Alamosa, CO 81101

Conejos Water Conservancy District
Mr. Leland Holman, Secretary
Manassa, CO 81141

San Luis Valley Conservation District
Mr. William DeSouchet, Attorney
Alamosa, CO 81101

Trinchera Water Conservancy District
Mr. Carl Escheman, Secretary
Blanca, CO 81123

Ditch Companies and Irrigation Districts

Antonito Ditch Company

Arroya Springs Ditch Company
Billings Ditch Company

Bountiful Lateral Ditch Company
Canon Ditch Company

Capulin Ditch Company

Centennial Canal Company

Centennial Irrigating Company
Commonwealth Irrigation Company
Conejos and San Rafael Ditch Company
Consolidated Ditch and Headgate Company
Costilla Ditch Company

Cotton Creek Water Company

Ephraim Ditch Company

Excelsior Ditch Company

Farmers Union Ditch Company

Felix F. Gallegos
Antonito, CO

Joe A. Martinez
Ladara, CO

Mrs. Elma Christensen

Alamosa, CO
Edwin T. Boice
Romeo, CO

L. M. Gonzales
Antonito, CO

Joseph H. Chavez, Sec.

Ladara, CO
Maurice Stillings
Alamosa, CO
Warren Deacon
Monte Vista, CO
Wilbur Wiescamp
Alamosa, €O

F. W. Smith
Antonito, CO
Rowe & Gunnison
Monte Vista, CO
George S. Myers
Alamosa, CO
Mrs. Elsie Neese
Moffat, CO
Bruce Reynolds
Sanford, CO

Ed Loman
Alamosa, CO

Don Spencer
Center, CO
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Guadalupe Main Ditch Company

Head Overflow Ditch Company
Jaroso Mutual Ditch Company
Lariat Irrigation Company

Los Rincones Ditch Company

Los Sauces Ditch Company

Manassa Land & Irrigation Company
McDonald Ditch Company

Medano & Zapata Ranches Ditches

Miller Ditch Company

Mogote-Northeastern Consolidated Ditch Co.

Monte Vista Canal Company

Mosca Irrigation Company

Morgan Ditch Company

New Cenicero Ditch Company

New Union Ditch Company

Oklahoma Company Ditches

Plano Vista Ditch Company

Prairie Ditch Company

Prairie Irrigation Company

Richfield Canal Company

Richfield Ditch Company

Rio Grande-San Luis Irrigation Company
Rio Grande & Piedro Valley Ditch Company
Romero Ditch Company

Romero Irrigation Company

Sanchez Ditch & Reservoir Company

Sanford Canal Company

Leland R. Holman
Manassa, CO

D. E. Shawcroft
Alamosa, CO

Dave Barker
Jaroso, CO

Hugh Garrison
Monte Vista, CO
Gordy L. Bagwell
Manassa, CO

Nick Espinoza
Sanford, CO
Leland R. Holman
Manassa, CO

Leo Stoeber
Monte Vista, CO

Malcolm G. Steward, Jr.

Hooper, CO

Clark Hutchinson
Ladara, CO
Robert McCarrcll
Ladara, CO

Edgar Ryker
Alamosa, CO
Thomas H. Rees
Alamosa, CO
Maurice Smith
Ladara, CO

Joseph H. Chavez, Sec.

Ladara, CO

Ralph Curtis
Saguache, CO

W. W. Platt
Alamosa, CO

L. B. Casselman
Mosca, CO

LaVern Hart
Monte Vista, CO
Dan Guymon, Supt.
Ladara, CO

Ray Shawcroft
Ladara, CO

Rowe & Gunnison
Monte Vista, CO
Dick Postel
Monte Vista, CO
Letand R. Holman
Manassa, CO
Robert McCarroll
Ladara, CO

Frank Barker

San Acacio, CO
H. LaMont Morgan
Sanford, CO



San Juan & San Rafael Ditch Company
San Luis Valley Canal Company

San Luis Valley Irrigation District
Santa Maria Reservoir Company
Scandinavian Ditch Company
Servietta Ditch Company

South Side Akroya Ditch Company
Sanford Ditch Company

Terrace Irrigation Company

Trinchera Irrigation Company

Antonio Lucero
Conejos, CO

Roy Outcalt
Alamosa, CO

W. 0. Souder
Center, CO

Barry Nelson, Engr.
Monte Vista, CO
Edgar Ryker
Alamosa, CO

LeTand R. Holman
Manassa, CO

Dan Guyman

Ladara, CO

Clayton Peterson, Pres.
Sanford, CO

Phil Skinner, Pres.
Ladara, CO

Lyle Smith, Pres.
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TEXAS AND NEW MEXICO v. COLORADO

MOTION FOR CONTINUANCE

COME NOW the States of Colorado, Texas and New Mexico and
respectfully move the Court to issue its order continuing this cause until such
time as the plaintiff states may advise this Court of their desire that the cause
should proceed toward judgment and as their grounds therefor submit the
attached memorandum.

The States of Colorado, Texas and New Mexico advise the Court that the
following agreement has been reached among the parties in this cause.

1. The State of Colorado undertakes to deliver water at the Colorado—New-
Mexico state line to meet every year the delivery obligation established by the
schedules of Article 111 of the Rio Grande Compact. To this end the State of
Colorado shall exercise its best efforts and use all available administrative and
legal powers including, if necessary, the curtailment of diversions enforced by
agents of the State. The State of Colorado shall make frequent and regular
reports to the plaintiffs of all measures taken to effect compliance.

2. The State of Colorado desires to request that the Court continue this
matter until such time as the plaintiff states may advise the Court that the
continuance should terminate and the cause proceed toward judgment.

3. The States of Texas and New Mexico advise the Court of their
concurrence in the request for the continuance in order to provide to the State
of Colorado an opportunity to demonstrate its willingness and ability to deliver
water at the Colorado-New Mexico state line annually in accordance with Article
1), subject to the condition that such continuance terminate whenever the
plaintiff states shall communicate in writing to the State of Colorado and to the
Court their belief that the defendant has failed to deliver water at the
Colorado-New Mexico state line in accordance with the undertaking set out in
Paragraph 1 above, or that the State of Colorado has failed to take effective
actions reasonably calculated to implement that undertaking. After the giving of
such notice, the plaintiff states shall have sixty (60) days within which to reply
to the Colorado counterclaim or to otherwise plead as may be appropriate.

Nothing contained herein shall be construed to waive any right, claim or
defense already pleaded by any party, or which may be pleaded hereafter by any
party in the event the continuance is terminated.

The States of Colorado, Texas and New Mexico, therefore, join in
requesting that the Court continue this matter pursuant to the terms of the
agreement set out above.

ORDER
391 U.S. 901 (May 6, 1968.)

No 29. Orig. Texas et al. v. Colorado. Mation of the United States for leave
to intervene as plaintiff granted. Joint motion of Texas, New Mexico, and
Colorado for continuance granted. Mr. Justice Marshall took no part in the
consideration or decision of these motions. Solicitor General Griswold on the
motion for the United States. Crawford C. Martin, Attorney General, for the
State of Texas, Boston E. Witt, Attorney General, for the State of New Mexico,
and Duke W. Dunbar, Attorney General, for the State of Colorado, on the joint
motion.
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C. ). KUIPER
Stato Engineer

DIVISION COF WATER RESOURCES
Department of Natural Resources
300 Columbine Building
1845 Sherman Street
Denver, Colorado 80203

December 4, 1873
TO WHOM IT MAY CONCERN

FROM: C. J. Kuiper, State Enginee

SUBJECT: Administrative Problems in th

Luis Valley

Recent legislation, the U. S. Supreme Court Stipulation dated

April 17, 1968 on the Texas and New Mexico lawsuit, the requirement for rigid
administration to meet compact commitments, studies on the relationship of
ground and surface water, and complaints by various diverse interests in the
valley have made it imperative that a complete analysis be made of administrative
procedures in the San Luis Valley. Disagreements among many water user
entities are manifested by protests to the Governor, to the State Engineer and
to the Director of the Department of Natural Resources on past administration
of the waters of the San Luis Valley. It is the purpose of this memorandum
to outline the many issues, present both sides of the controversy as related

_ by adversary parties, and the State Engineer's position. A further purpose of

= this memorandum is to enccurage the many diverse interests to assist the State
Engineer in resolving these differences through negotiation and arbitration
without resorting to litigation. There is a strong feeling among administrative

. water officials, major water user groups and attorneys that some of these issues

could be resolved with a memorandum of this type and/or administrative hear-
ings. The advantages of administrative hearing, prefaced by the assertion
that an appeal to Court would not preclude a de novo trial, rather than Court
litigation are many:

1. The expense to the water user entity is much less.

2. The State Engineer's office could make full disclosure of
all of the engineering studies and facts for the benefit of the water
-user groups who can ill afford to duplicate these type studies and
compilation of data. '

3. The State Engineer could ascertain all of the facts and
contentions which each water user entity could present in the testimony.



H-2

To Whom it May Concern : Page 2 December 4, 1973
Subject: Administrative Probiems in the San Luis Valley

4, It appears to be the best means by which the State
Engineer's office can make available to the water user groups all
of the data and studies which are public information; and

5. Negotiation and arbitration in an administrative hearing
are much easier to accomplish and could be the vehicle to prevent a
multitude of damaging lawsuits which may result.
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\JSSUE NO. 1

Should the Conejos River and the Rio Grande and all of the tributaries
be administered under one priority system?

YES

1. The Rio Grande Compact did not repeal the Colorado
Constitutional doctrine of prior appropriation or its system of
administering waters under the priority system.

2. The compact commitment is the number one water right
on the system and that "call" is at the Lobatos Gaging Station.

3. With the "call® at the Lobatos Gaging Station, which is
below the confluence of the Conejos, Rio Grande and their tributaries,
Colorado water law requires that upstream water rights shall be cur-
tailed in reverse order of priority, if such curtailment will satisfy
that "call” or a portion thereof.

) 4, Recent studies have indicated that most of the water in
the San Luis Valley meets k‘che definitions in Section 148-21-3(3) and
(4).

5. The special delivery schedules for the Conejos and the
Rio Grande as outlined in the compact are nothing more than mathematical
calculations to determine Colorado's obligations to deliver water at
the New Mexico state line.

6. It is contrary to Colorado water law to shut off a decreed
water right on the Conejos which is senior to a decreed water right on
the Rio Grande which is permitted to continue to divert when the "call"
is below the confluence of the two rivers.

1. Special delivery schedules for the Conejos River and the
Rio Grande, as a part of the compact, require administration as two
separate rivers.

2. Historically, these rivers have been administered as
separate entities in accordance with the delivery schedules outlined
in the compact.

3. Intrastate negotiations at the time of the promulgation of
the compact anticipated separate administration of the two rivers
according to compact schedules. i
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4. 2Article I (e) defines a “tributary" as any stream which
naturally contributes to the flow of the Rio Grande.

STATE ENGINEER'S POSITION

The State Engineer's position is to be determined after an administrative
hearing on the issue.



| Page S H-5

December 4, 13973

"ISSUE NO. 2

Should Trinchera, La Jara, Alamoso Creeks and all other tributary
streams be subject to administration under the compact "call” ?

YES

1. There is no provision in the Rio Grande Compact, nor any'
evidence that the compact repealed Colorado water law or the Con-
stitutional Doctrine of Prior Appropriation. '

2. Article I (e) defines "tributary" as any stream that naturally
contributes to the flow of the Rio Grande.

3. Section 148-21-2(1) and (2) declare that underground and
surface water must be used conjunctively and maximize the beneficial
use of all of the waters of the state.

4. Section 138-21-3 declares all surface and underground
water in or tributary to all natural streams as "waters of the state”.

5. 148-21-3(4) defines "underground water" as water in the
unconsclidated alluvial aguifer and other sedimentary materials and |
all other waters hydraulically connected thereto influencing move-
ment of water in that aquifer or natural stream.

6. In the case of Trinchera, La Jara and Alamosa Creeks,
evidence strongly supports the contention that these streams are
tributary to the Rio Grande if not by direct surface flow, certainly
by the tributary underground watér as defined in Section 148-21-3(4).

7. Failure to administer tributary streams is contrary to
Section 148-21-35(2) and 148-21-17(3).

8. It is inconceivable that the compact negotiators did not
recognize and take cognizance of the fact that there was inflow to
the Rio Grande between the index stations and the Lobatos Gaging
Station. The fact that these streams are not provided with index
gaging stations is immaterial.

1. If the compact negotiators had intended tributary streams
such as Trinchera, La Jara and Alamosa Creeks to be subject to the
compact, index stations would have been provided on these streams.

(g
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2. These streams are not tributary in the surface channel.

3. No tributaries to the Rio Grande have been subject to
administration historically with the compact "call”.

4. Administration of these tributary streams would disrupt
the economy and. interfere with historic farming practices.

S. Winter irrigation is not being recognized as a beneficial
use.

STATE ENGINEER'S POSITION

The State Engineer is required to administer the waters under state
and federal statutes, the constitution and court decrees. Nothing in the
statutes can be found to justify curtailing a decree on the main stem of the
river and permitting junior decrees on a tributary to continue to divert., It
is therefore the position of the State Engineer that tributaries to the main stem
. are subject to administration under Section 148-21-35(2). ’
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" ISSUE NO. 3

Should junior tributary underground water appropriators be curtailed
when senior surface water rights are curtailed under the compact "call" or
injured during periods of low surface run off?

YES

. 1. Section 148-21-3(4) defines defines underground water
hydraulically connected to the natural stream to be a part of that
natural stream.

2. Being subjected to the same priority system as the sur-
face water rights makes it imperative that the State Engineer ad-~
minister those underground water appropriations within the priority
system.

3. By intercepting return flow to the river, or directly
depleting surface flow, wells not only deplete the surface flow in
times of need by senior surface water rights but also diminish the
delivery of compact commitments at the state line requiring further
curtailment of senior surface rights.

4. The Water Law enacted in 1969 made ample provision for
underground water appropriations to be decreed and provided for
augmentation, exchange or replacement water to remedy injury to
senior water rights.

1. A tremendous economy has been built on the use of
underground water in the San Luis Valley and it would be disastrous
to destroy this economy by shutting off wells.

2. Well pumping does not interfere with the surface flows in
the stream and it would serve no useful purpose to curtail wells.

STATE ENGINEER'S POSITION

The 1869 Water Rights Determination and Administration Act, referred
to as Article 148-21 or Senate Bill 81, provided that tributary underground
water and the surface stream are a common source of supply and would be
“administered as such. The economic impact of rigid enforcement of the priority
system without providing for a transition time would result in serious economic
difficulty in the San Luis Valley. A gradual increase of curtailment of tributary
underground water appropriations will provide well owners an opportunity to
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organize plans of augmentation, obtain decrees as alternate points of diversion
or provide some means of compensation for the injury to senior appropriators.
Efforts are being made to provide an entity and procedures for accomplishing
remedy of this injury and wells will be curtailed progressively more each year
until complete remedy of injury is accomplished or they must shut off completely
in the priority system. .
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" ISSUE NO. 4

Should storage decrees be curtailed or regulated to provide for
some contribution to the compact deliveries?

YES

1. The compact commitments for delivery of water to the
New Mexico state line is an obligation of each and every water right
in the San Luis Valley, including the junior storage rights.

2. By permitting upstream storage even during the off-irrigation
season, downstream senior rights are injured because had that water
not been stored, it would have contributed to the deliveries at the
Lobatos Gaging Station and relieved senior water rights of curtail-
ment during the irrigation seascn.

1. The economic impact of complete shut off of storage would
be disastrous to the San Luis Valley.

2. When water is stored in priority, such water, under
Colorado Water Law, belongs to the owner of the storage right.

3. Without this stored water for late season use, irrigated
agriculture economy of the San Luis Valley would be irreparably damaged.

4, Storage water when released and applied to irrigated
acreages through surface ditches maintain the ground water table
so that those areas dependent on ground water withdrawal can
survive.

5. By proper manipulation of upstream storage space, damaging
floods downstream can be mitigated or eliminated.

STATE ENGINEER'S POSITION

Storage decrees unquestionably are obligated to contribute to
compact deliveries at the state line. The advantages of upstream storage are
many, including extension of the irrigation season to grow crops which would
otherwise not be possible. The State Engineer's position is that a percentage
- of this stored water should be declared to be stored "out of priority"” according
to Section 148-11-25(1). This would provide a "cushion” which could be used
in the latter part of the irrigation season or during the fall and winter months
if the water was needed to meet compact commitments.
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system

YES

" ISSUE NO. 5

Is the confined aquifer (artesian) tributary to the Rio Grande stream
and subject to administration accordingly ?

1. U. S. Geological Survey Circular No. 18 estimates upward
leakage from the confined to the unconfined aquifer in the amount of
six-tenths to eight-tenths acre-feet per acre each year.

2. Circular No. 18 attributes diminishing flows of artesian
springs in the valley to the increased withdrawal of water from the
confined aquifer with this decline in flow estimated to be about 22,000
acre-feet per year since 1951.

3. The Circular states that it is likely that water from the
Conejos River, in the reach between Mogote and Manassa, has been
induced into the confined aquifer because of the reduced pressures
in the confined aquifer as a result of increased pumping.

4. The bulletin states that apparently there is a hydraulic
connection between the Conejos River and the confined aquifer along
the fault and/or depositional contact of the valley fill and the volceanic
San Luis Hills and that the timing of depletion and flow of the Conejos
River correlate with increased withdrawal of water from the confined
aquifer.

5. The confined aquifer derives its recharge supply from
surface water around the periphery of the stratum of blue clay.

6. Every indication is that depletion from the confined
aquifer has seriously affected the flows of the Conejos River, other
surface streams, and the availability of water in the unconfined
aquifer. :

7 . The fact that the confined aquifer is tributary, appro-
priators from this aquifer should be required to remedy injury to
senior vested rights, including the compact "call" at Lobatos.

1. The confined aquifer in the San Luis Valley is not, and
historically has never been, considered ac tributary in that it does
rot naturally contribute to the flow of the Rio Grande.
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2. AMdministration of diversions from the confined aquifer |
would be a serious detriment to the economy of the San Luis Valley.

3. The considerable cost of the drilling and equipping of
artesian wells would be wasted if appropriations from that aquifer
were administered in the priority system.

4. Water in the confined aquifer does not fit the definition
of "underground water" under Section 148-21-3(3) and (4).

5. Historically diversions from the confined aguifer have
not been administered and should not be administered now because
of Section 148-21-27(1) (vi).

6. Contributions to the compact commitments at the state
line by appropriators from the confined aquifer were never anticipated

by the negotiators of that compact.

STATE ENGINEER'S POSITION

The confined aquifer is tributary to surface streams in the sense that

it derives its water from surface streams, is hydraulically connected to the
surface streams and influences the movement of water-of the natural streams.
A water right can not be acquired in Coloradc by adverse possession and .
appropriations from the confined aquifer are subject to all of the provisions
of Article 148-21. A reasonable lessening of material injury to prior vested
rights must be made by appropriators from the confined aquifer in increasing
amounts over a transition period to permit those appropriators to continue to
pump from the confined aquifer.
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"ISSUE NO. 6

Should the surface water appropriators be given preference in the
granting of wells in the unconfined aquifer?

YES

1. The recharge of the unconfined aquifer comes primarily from
‘application of water by surface decree holders.

2. Granting of well permits to persons who do not irrigate
by surface water diversions deplete the aquifer and interfere with
sub-irrigation as historically practiced for many years.

3. All of the water, including that in the unconfined aquifer,
is already appropriated and further appropriations are injurious to
existing water users.

4. In some cases, well permits granted intercept return
flow to the surface stream diminishing the water available for de-
livery to the compact thereby increasing the obligation to senior
water rights.

5. If wells are granted indiscriminately to non-surface
water irrigators, the water level in the unconfined aquifer is lowered,
lessening the pressure differential between the confined and uncon-
fined aquifers and permitting additional leakage from the confined
aquifer.

1. Under Colorado Water Law, return flow from surface
application of irrigation water reverts to the ownership of the public
and the right to divert unappropriated water can not be denied.

2. Sub-irrigation is wasteful of water since the higher
water table increases evaporation and non-beneficial consumptive
use, renders many thousands of acres of land unusable because
of salt deposits, and encourages the growth of phreatophytes.

3. In areas where ground water withdrawal lowers the water
table, land can be reclaimed and put back into production benefitting
the economy of the San Luis Valley.

4. Water in the unconfined aquifer in areas of extremely

shallow water table could be salvaged from evaporation and non-
beneficial consumptive use.
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December 4, 1973

STATE ENGINEER'S POSITION

The very nature of this problem is so complex that different areas
must be treated in a different way in order to accomplish the intent of the
legislature, namely, to maximize the beneficial use of all of the waters of
the state and by the same token protect existing water rights. New well
permits, other than those granted for alternate points of diversion or changes
in point of diversion are not being granted in areas south of the "hydraulic
divide" (approximately three miles north of the Rio Grande) since these wells
would intercept return flow to the natural stream, diminishing the surface
run off at Lobatos Gaging Station to the detriment of prior vested rights.

New well permits, except as alternate points of diversion or changes in
points of diversion, are not being granted above the periphery of the con-
fining blue clay stratum because this area is considered to be the source of
recharge for the confined or artesian aquifer. New well permits are being
granted in areas of the closed basin where the lowering of the water table
will provide salvage water and not be injurious to a prior vested water right.
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. Governor

C. J. KUIPER
State Englneer

DIVISION OF WATER RESOURCES

Department of Natural Resources
300 Columbine Building
1845 Sherman Street
Denver, Colorado 80203

January 8, 1974

TO WHOM IT MAY CONCERN
FROM: C. J. Kuiper, State Engineer

SUBJECT: Supplement to Administrative Problems in the San Luis Vailey
as outlined by the memorandum of December 4, 1973

Enclosed please find five more issues, numbered 7 through 11,
in addition to those issues outlined by the above referenced memorandum.

These issues will be considered along with the others in the
Administrative Hearings to be held in Carson Auditorium, Adams State College,
Alamosa, Colorado on January 23, 24, 25 and 26, 18974. The Legal Notice on
these hearings is being forwarded to the county newspapers in the affected
areas as of this date.

CJK:grl

enclosure
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ISSUE NO. 7

Is the present formula for distributing return flows above the Lobatos
Gaging Station acceptable to water users diverting from the Rio Grande and
those diverting from the Conejos River?

YES

_ 1. From the best information available, the formula is
satisfactory to the water users in the Conejos River.

1. From the best information available, the formula is not
satisfactory to the water users diverting from the Rio Grande.

STATE ENGINEER'S POSITION

The State Engineer's position is to be determined after an administrative
hearing on the issue.
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ISSUE NO. 8

Should surface streams which are north of the "Hydraulic Divide" be
administered in a common priority list with the Rio Grande system?

YES
1. Streams north of the "Hydraulic Divide” generally
originate in the encircling mountain areas and are tributary to the
confined (artesian) aquifer which is, in tumn, tributary to the sur-
face stream system. :
NO

1. Although these streams are the sources of recharge to the
confined aquifer, the surface water in the stream, if diversions were
- shut off would flow into the Closed Basin and even to the sump area.
Evaporation and non-beneficial consumptive use would waste this
water.

2. By pemmitting diversions and irrigation above the blue
clay layer, the recharge to the confined aquifer is increased.

3. Irrigation from the surface stream below the edge of the
blue clay is put to a beneficial use whereby permitting it to proceed

to the sump area would amount to a waste of water.

STATE ENGINEER'S POSITION

The peripheral streams encircling the Closed Basin north of the
"Hydraulic Divide" should not be administered in a single priority system
with the surface stream system if it would constitute a waste of water. Each
individual stream should be analyzed individually to ascertain whether or not
such administration with the surface stream system of the Rio Grande would
constitute waste or non-beneficial use of water.









